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performed, as a proper criterion and guide in respect to the for- 
mality of the act — not as the only criterion, but as one which the 
law is willing to adopt in view of the special modes of probate pre- 
scribed in the statute. If that interpretation be reasonable and 
just, the policy of our law is sufficiently declared in this branch of 
the statute. In view then of the state of the continental law and 
of the jus gentium; in view of our own statute, as well in regard to 
revocations as to the recognition of the lex loci act-As, just stated ; 
in view of the fact that the will in question was made conformably 
to the law of the place where the decedent was domiciled at the 
date of its execution ; and in the absence of any authoritative 
ruling on the precise point involved, I conclude in favor of the 
validity of this instrument as a will of personal estate, and must 
direct sentence of probate accordingly. 



In the Court of Chancery of New Jersey — February, 1855. 

JOHN R. PAUL VS. ABEL YOUNG. 

1. Where A and B exchanged farms, A agreeing to pay B one thousand dollars, in 
addition to the farm which was to be conveyed to him, and the wife of A refuses 
to unite with her husband in the conveyance, which refusal is by the eontrivance 
of A, the court will not deprive B of the benefit of a specific performance of 
the contract, and will refer the matter to a master to settle the conveyance, so as 
to afford B complete indemnity. 

2. Where a complainant, on the faith of an agreement with the defendant, has put 
himself in a situation from which he cannot extricate himself, this circumstance 
will induce a court of equity to give him relief. 

3. Where a court of equity will decree a specific performance. 

The bill alleges that the defendant is the owner of a farm sup- 
posed to contain one hundred and seven acres, situated in the town- 
ship of Oxford, in the county of Warren, in the State of New Jer- 
sey ; that on or about the 14th of December, 1854, the complainant 
applied to him to purchase his farm ; and that after some negotia- 
tion it was agreed between them, that if the complainant would 
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purchase of J. Elias Butz his farm of about the same number of 
acres, the defendant would exchange his farm for the Butz farm 
and a thousand dollars difference ; that at the request of the com- 
plainant, the defendant went to consult his wife and family, and, 
on returning, said they would all assent to the arrangement ; that 
the complainant then went and purchased the Butz farm ; and being 
obliged to leave immediately for his home in Philadelphia, he 
authorized his brother, as agent for him, to enter into a written 
agreement with the defendant for the exchange of farms ; that his 
brother as his agent and the said defendant, on the same day, exe- 
cuted an agreement in writing, by which it was agreed that on 
the first day of April, the said complainant should convey, free 
and clear of all incumbrance, the Butz farm to the defendant, and 
that on the same day the said defendant should convey to the 
complainant the said farm, then owned and occupied by the said 
defendant ; and further, that the said difference in exchange should 
be $1,000, which the said complainant agreed to pay to the defend- 
ant; the bill alleges that the wife of the defendant expressed her- 
self satisfied with the agreement; that on the first of April the 
complainant was ready on his part to fulfill the agreement, and ten- 
dered to the defendant a deed for the Butz farm, signed by himself 
and wife with full covenants ; and that on the same day the defend- 
ant tendered to the complainant a deed for his farm, but that the 
deed was not signed by the wife; that the defendant pretended 
his wife could not execute the deed ; that the complainant then 
offered to take the deed without the wife's joining in the convey- 
ance, provided the defendant would indemnify him on the Butz 
farm against any claim of dower which the wife of the defendant 
might be entitled to hereafter, or by giving him other satisfactory 
security. 

The bill prays that the said defendant may be decreed specifi- 
cally to perform the said agreement, by a proper conveyance with 
his wife, or that he be decreed to make compensation for the value 
of the wife's incumbrance, to be deducted from the purchase 
money ; or, if more agreeable to equity, that the covenants of the 
defendant for incumbrances be declared a lien on the Butz farm, as 
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an indemnity against any right or claim of dower 'which may 
hereafter be made by the defendant's wife. 

The defendant answered the bill, and depositions were taken by 
both parties. 

The defence set up will appear fully by the opinion of the Chan- 
cellor. 

P. Kennedy and W. L. Dayton, for complainant. 
J. H. Norton and «7. S. Neville, for defendant. 

Williamson, Ch. — There are several grounds upon which the 
defendant resists a decree for specific performance. I shall notice 
them in the order in which they were presented on the argument. 

1. It is objected that the wife is not a party to the bill, and that 
no decree can be made against her to execute the deed, as she is not 
a party to the suit. No decree could be made against her if she 
were a party. If she had actually signed the agreement with her 
husband, it would have been absolutely void as to her, and no suit 
at law or equity, could be maintained against her upon such an 
agreement. A feme covert cannot make any contract, either with 
or without the consent of her husband, except as to her separate 
estate, in respect either to real or personal property. Our late 
statutes respecting the rights of married women, do not affect this 
principle of the common law. Had she been made a defendant, a 
demurrer as to her would have been sustained. ( Warden et al. vs. 
Morris and Wife, 2 G. C. R. 66 ; 2 Kent. 141 ; 12 Mad. Ch. 
261 ; 6 Wend. 13 ; 2 Jac. & Walk. 412.) The necessary and proper 
parties are therefore before the court. 

2. That the defendant, on the day specified in the agreement, was 
ready to perform it, and tendered to the complainant a deed for his 
farm, which the complainant refused to accept. The defendant 
was bound to give to the complainant a deed for the farm free and 
clear of all incumbrance. The complainant was entitled to a deed 
executed by the defendant and his wife. A deed executed by the 
defendant alone, was not a compliance with the agreement. The 
complainant was not bound to take such a deed. This was the deed 
which was tendered to him. But it was argued that the defendant 
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run no risk by taking such a deed ; that this being a mere exchange 
of properties, a court of equity would not, under the circumstances, 
ever have permitted the wife to claim her dower in both properties. 
But why not ? The court could not, upon any principle of equity, 
prevent her taking her dower in the land conveyed by her husband 
to the complainant. It is that very right which she is now main- 
taining, and which it is contended this court has no right to impair, 
by a decree against her in this case. Suppose she claimed her 
dower, too, in the land conveyed by this complainant to her hus- 
band. That would be a question between her and the heirs at law 
of her husband, in which this complainant could have no possible 
interest ; and it is difficult to conceive how any legal or equitable 
resistance could be made to such a claim, by reason of anything con- 
nected with this transaction. It was further said, that the deed was 
a substantial compliance with the agreement, because it contained a 
covenant to indemnify the complainant against any future claim the 
wife might make, and it is shown that the defendant is a man of 
property, and his personal covenant a sufficient indemnity. This is 
no answer to the objection to such a deed/ The complainant offers 
to take a sufficient indemnity, but no court would say that the mere 
personal covenant was sufficient indemnity against such an incum- 
brance. 

3. A want of mutuality in the contract is urged as an objection 
against a decree. It is said, the agent who signed the contract for 
the complainant, was not legally authorized, and so the defendant 
only was bound by it ; and as the defendant could not, for that 
reason, compel a specific performance by the complainant, the 
parties were not mutually bound, and that in such case a court of 
equity will not decree a specific performance. There is some con- 
flict of authority upon this point. It was considered by the court 
in the case of Lanning vs. Cole (3 G. C. R. 229), and some of the 
authorities are there referred to by the Chancellor. It is evident 
his leaning was against the objection. He did not decide the point, 
however, as the case turned upon other considerations. Most of 
the authorities on the point are referred to and reviewed by the 
Master of the Rolls in Morris vs. Mitchell, 2 Jac. & Walk. 425. 
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The opinion of the Master of the Rolls in that case, is unsatisfactory. 
It is not referred to by Chancellor Kent in Benedict vs. Lynch, 
1 J. C. R. 373, although much later than any of the authorities 
referred to by him. The contract is undoubtedly binding on the 
defendant at law ; and if the court refuses to compel a specific per- 
formance, it is simply on the ground that the want of mutuality 
renders it more equitable that the party should be left to his legal 
remedy. 

It is no legal, unyielding obstacle to the court's making a decree, 
that the contract is signed only by one of the parties. In that 
sound, legal discretion, by which a court of equity exercises this 
branch of its jurisdiction, it frequently does refuse to decree a spe- 
cific performance of a contract which is not mutually binding on 
both parties ; not, however, because it is a settled principle that the 
court will not enforce such a contract, but because that want of 
mutuality often constitutes an equitable ground for such refusal. 
As if the party not signing the agreement, and therefore not legally 
bound, takes advantage of his position, and delays its fulfillment, 
till it is ascertained whether the bargain is advantageous to him ; 
now, though the performance of the contract, if he had been bound, 
could not have been resisted by reason of the delay, yet the court will 
now consider it good ground enough by reason of the want of mutu- 
ality in the contract. But even admitting, that as a general rule 
the objection is a good one, there are circumstances in this case 
which would make it inequitable and oppressive on the complainant 
for the court to enforce it. It is proved, and indeed admitted by 
the answer, that the complainant purchased the Butz farm, for the 
sole purpose of carrying out this contract, and that he was epcour- 
aged and urged by the defendant, to make the purchase. He has 
made a large expenditure there, relying upon the good faith of the 
defendant. To turn him over to the law under these circumstances, 
would not only give him an inadequate remedy, but be permitting 
the defendant to practice a fraud upon him. The naked question 
is not therefore presented in this case, whether a want of mutuality 
is a valid objection against the court's decreeing a specific perform- 
ance. The conduct of the defendant has been such as to deprive 
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him of the benefit of the principle, if, as a general one, it is recog- 
nized in equity. The complainant brings himself within the lan- 
guage of Lord Redesdale, in Lawrenson vs.- Butler, 1 Schoales & 
Lefroy, 19, a case always cited to sustain the objection under 
consideration. The complainant on the faith of this agreement, has 
put himself into a situation from which he could not extricate him- 
self. That circumstance is sufficient to induce a court of equity 
to give relief. 

4. The principal ground upon which a decree is resisted, is, that 
when the agreement was entered into, the defendant supposed that 
his wife would execute the deed, but since she has resisted all his 
reasonable persuasions, and now refuses, it is rendered impossible 
for him to perform his contract ; the court ought not, under such 
circumstances, to make a decree against him to do that which is out 
of his power to do. 

In examining the evidence of the case, it is impossible to resist 
the conclusion that the defendant has acted in bad faith in this 
transaction, and that the unwillingness and refusal of the wife to 
execute the deed is more in compliance with the wishes of her hus- 
band than her own disposition and unrestrained judgment. There 
is enough evidence to show that the complainant was unwilling to 
enter into the contract until the wife of the defendant was first con- 
sulted, and gave her assent ; and that, notwithstanding the denial 
in the answer, she did assent to the contract. She gave her reasons 
why she considered the bargain an advantageous one to herself and 
husband. It is proved that the defendant declared his determina- 
tion to back out, as he expressed it. His position is not one to ask 
any favor of the court, or to give him the benefit of a doubtful prin- 
ciple to which fair and upright dealing might justly lay a claim. 

But the fact is, the wife now refuses to execute the deed ; and it 
is necessary to its validity that she should sign it, and acknowledge, 
before the proper officer, that she signed, sealed and delivered it as 
her voluntary act and deed, freely, without any fear, threats or 
compulsion of her husband. If the court decrees a specific per- 
formance according to the terms of the contract, the husband must 
procure his wife to sign the deed in some way, per fas aut nefas, 
27 
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or else take the consequences of disobedience to the order of the 
court. This then is, in effect, a decree by which the wife is forced 
into executing a deed. When she is brought before the proper 
officer, he certifies to her acknowledgment of its being her free and 
voluntary act, when it is notorious that it is the decree of this 
court, held up to her in terrorem, which must be either obeyed by 
her husband through her submission, or he be subjected to punish- 
ment for disobedience. Such a decree is against the policy of the 
law protecting the rights of a wife in the lands of her husband. It 
is plain to be seen, that this mode of alienation might be adopted 
by an improvident and oppressive man, to strip a prudent wife of 
all the reliance for her future support. Her refusal to sign a deed, 
would be easily overcome, by her husband entering into a contract 
that she shall join him in a conveyance ; and then a decree of this 
court is looked to as the instrument of her oppression. She may 
have firmness enough to resist his unreasonable demand and entrea- 
ties, but yield to the persuasion of a decree of this court, which 
threatens her continued refusal with the incarceration of her hus- 
band. Upon an examination of the authorities, it will be found 
that the doctrine is not as firmly established as a cursory view of 
them might lead us to suppose. 

Judge Story (Story Eq. 732) pointedly and emphatically con- 
demns the doctrine — that a court of equity will decree the spe- 
cific performance of an agreement, by which the husband covenants 
that his wife shall execute a conveyance to bar her of her estate, 
when performance is resisted on the ground of the wife's refusal to 
join in the deed. The authorities are referred to, but the author 
does not give his opinion, whether they are such as should lead to 
the conclusion, that the doctrine should be considered as settled by 
authority either way. 

The case of Hall vs. Eardy, (3 P. Wins. 186,) was a bill for the 
specific performance of an award by which the plaintiff was to pay 
£10 to the defendant on such a day, and <£30 at another day ; and 
that thereupon the defendant should procure his wife to join with 
him in conveying the premises to the plaintiff and his heirs. The 
answer did not set up the refusal of the wife. The Master of the 
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Rolls says, " there have been a hundred precedents, -where, if the 
husband for a valuable consideration covenants that the wife shall 
join with him in a fine, the court has decreed the husband to do it, 
for that he has undertaken it, and must lie by it, if he does not 
perform it." And yet the note to this very remark of the Master 
of the Rolls, (note B, page 188,) leaves it quite uncertain as to 
the extent these hundred precedents carried the doctrine. "Be- 
cause in all these cases, it is to be presumed, that the husband, 
where he covenants that his wife shall levy a fine, has first gained 
her consent for that purpose. So said by the Master of the Rolls, 
in the case of Winter vs. Devereux, Trinity, 1723 ; and that the 
interest in such covenants has been taken to be an inheritance 
descending to the heir of .the covenantee. But, after all, if it can 
be made appear to have been impossible for the husband to procure 
the concurrence of his wife (as suppose there are differences between 
them,) surely the court would not decree an impossibility, espe- 
cially where the husband offers to return all the money, with inte- 
rest and costs, and to answer all the damages." (Note B, referred 
to.) But here is the very point we want precedent for — the 
court's making a decree for the defendant to do an impossibility — 
to control the will of his wife and compel her voluntarily to execute 
a deed ; for the deed is worthless except done of her free will. 
There is no difficulty, where the defendant does not set up the 
refusal of his wife as a defence. But where the refusal is set up as 
a defence, and it appears by the evidence that such refusal is the 
reason why the defendant does not perform his covenant, for this 
court to make a decree which compels the wife to execute a deed, 
and then to accept it as a free will offering, is carrying the juris- 
diction of the court very far. 

The case of Barry vs. Wade, Rep. Temp. Finch, 180, I have 
not seen ;.but the book is admitted not to be very reliable authority. 
In Barrington vs. Stone (2 Eq. Abridg. 17, pi. 8), the decree was, 
that the husband should procure his wife to join with him in a fine 
to the plaintiff, according to his covenant. The answer set up that 
the wife did not seal the deed, but not her refusal to join with her 
husband in a fine. 
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In Otread vs. Bound (4 Vin. Ah. 202, pi. 4), Lord Cowper 
refused to decree a specific performance of such a covenant, the 
husband offering to refund the purchase money with costs. The 
case as cited in Viner is as follows : " Husband and wife did, upon 
a valuable consideration, by lease and release, convey the wife's 
land in fee, and covenanted that the wife should levy a fine of the 
same to the use of the purchaser. The wife refused to levy a fine. 
The plaintiff brought his bill to have his title perfected by a specific 
performance of the oovenant, and a precedent was cited where a 
specific performance had been decreed in the like case; but the 
Chancellor would not decree a specific performance in this case, 
because upon such decree the husband could not compel his wife to 
levy a fine ; and if she would not comply, imprisonment would fall 
upon the husband for contempt, which was the ill consequence of 
the decree in the said cited case." 

In Emery vs. Ware (8 Ves. 505), Lord Eldon refuses his assent 
to the doctrine carried to the extent of the court's making the 
decree in the face of the refusal of the wife; and in Martin vs. 
Mitchel (2 Jac. k Walk. 418), Sir Thomas Plumer, Master of the 
Rolls, decides these points : that a husband and wife having a joint 
power of appointment by deed over the wife's estate, agree in 
writing to sell it, a decree for specific performance oannot be com- 
pelled against them ; and under a contract by husband and wife, 
for sale of the wife's estate, the court will not decree him to pro- 
cure her to join. He remarks : " The point that the court should 
compel the husband to coerce the wife to join with him in the con- 
veyance, was abandoned. The counsel did not urge that that is 
the law now, and that the husband was to go to prison, if she 
refuses to concur." 

Upon a careful examination of all the authorities, if the alter- 
native were presented to me of making a decree for specific per- 
formance by procuring the wife to join in the deed, or to dismiss 
this bill, I should accept the latter. 

I am, however, relieved in this case, from denying the com- 
plainant relief on account of any such embarrassment. The com- 
plainant offers by his bill, in case of the refusal of the defendant's 
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wife to join in the deed, to take indemnity. The power of the 
court to direct indemnity is denied. The case eminently calls for 
its exercise, and I do not think it can be denied upon authority or 
principle. 

In the case of Milligan vs. Cooke (16 Ves. 1), for the plaintiff 
it was stated that he desired not a reduction of the purchase money, 
but an indemnity against the risk, which must not be a personal 
idemnity, but upon real estate, or by part of the purchase money to 
be kept in court ; the defendant taking the dividends. Lord Eldon 
saidj the purchaser was entitled to that ; that the proper compen- 
sation was indemnity, by which the loss, if it should happen, would 
be made good ; and if it did not happen, there was no occasion for 
compensation. A reference was made to a master to settle such 
security by way of indemnity, , as, under all the circumstances of 
the title, it should appear just and reasonable that the defendant 
should execute. Upon an intimation of the Lord Chancellor the 
case was re-argued, and the decree was affirmed. I cannot find 
that, by any subsequent case, the propriety of this decision of 
Lord Eldon has been questioned. 

In Balmanno vs. Lumley, (1 V. & B. 224,) Lord Eldon confined 
the order to compensation, and is reported to have said he did not 
apprehend the court could compel the purchaser to take an indem- 
nity, or the vendor to give it. He certainly did not mean to ques- 
tion the correctness of the principle upon which he had made the 
decree in Milligan vs. Cooke. The manner in which both those 
cases are referred to, in a note to Patton vs. Brebner and another 
(1 Bligh, 67), shows that they were not considered in conflict, or 
that the latter overruled the former ; but that, while it is a general 
rule that courts of equity will not compel a vendor to give an 
indemnity, there is no inflexible rule or principle to prevent the 
court's doing it, when a proper case presents itself. If there is 
anything in the reasoning that a court of equity cannot, upon prin- 
ciple, decree an indemnity because the parties have not contracted 
for it, it would equally apply against the jurisdiction of the court 
to award compensation for any deficiency in the title, quantity, 
quality, description, or other matters touching the estate. In 
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Graham vs. Oliver, (3 Beav. 124,) Lord Langdale says : " There is, 
however, a very great difficulty in all these cases, and I scarcely 
know how it can be overcome; though a partial performance only, 
it has been somewhat incorrectly called a specific performance. 
The sentiments of Lord Redesdale, on this point, as expressed by 
him in two cases before him, are strongly impressed on my mind. 
The court has thought it right, iu many cases, to get over these 
difficulties for the purpose of compelling parties to perform the 
agreements into which they have entered; and it is right they 
should be compelled to do so, where it can be done without any 
great preponderance of inconvenience." 

In the case before the court, if it is beyond the reach of its 
jurisdiction to decree indemnity, then it has not the power to do 
what is manifestly equitable and just between the parties to this 
contract ; and the complainant must submit to a fraud, without any 
adequate means of redress. Indemnity can be ordered in this case, 
not only "without any great preponderance of inconvenience," but 
without any inconvenience at all. As the case is presented, it is 
the very remedy which suggests itself, as the proper and natural 
mode of administering equity between the parties, and is free from 
every objection as to hardship or inconvenience. The defendant 
need not be called upon to give collateral indemnity, but it may be 
obtained in settling the mutual conveyances to be made between 
the parties. 

By the terms of the agreement, the complainant is to convey to 
the defendant the Butz farm, and pay him one thousand dollars, 
as the consideration for the premises which the defendant has 
agreed to convey to the complainant. The wife of the defendant 
refuses to unite with her husband in the conveyance; and this 
refusal is owing entirely to the contrivance and fraud of the 
defendant, who, in this way, is endeavoring to deprive the com- 
plainant of the benefit of a specific performance of the contract. 
The court should order this agreement performed ; and the con- 
veyances to be so made between the parties, that the complainant 
may hold, in the land which he conveys, an indemnity against any 
future claim to be set up by the defendant's wife. 
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I shall decree a specific performance, and a reference to a 
master, -with directions to settle the conveyances ; and if the wife 
of the defendant refuses to join her hushand in a deed, then to 
direct the conveyances in such manner as will afford the complain- 
ant a complete indemnity in the premises. 



In the District Court of Philadelphia — April, 185.5. 

DAVIS VS. OBERTEUFFER. 

1. General release discharges land from a condition not to build in a particular 
manner. 

2. Pleading over admits that the release operated as averred. 

Trespass quare clausum fregit. Pleas — 1, not guilty and issue ; 
2, that one Samuel W. Fisher was the owner of a large lot on Chest- 
nut street, including the loeus in quo. That by indenture, in 1813, 
(profert) he conveyed the locus in quo to one Israel Maule, subject to 
the following conditions, to wit : " That no building should be erected 
on a certain part of the lot beyond a height of ten feet, and if any 
building should be erected contrary to the intent of the condition 
that it should be lawful for said Fisher, his heirs and assigns, and 
the owners and occupiers of any part of the land lying, &c, to enter 
and abate." That there was erected a building contrary to the 
intent and in violation of the condition, and that defendant is owner 
under Fisher, and occupier of part of the land lying, &c, and as 
such owner and occupier, he entered and abated, which is the trespass 
complained of. 

Plea 3d was like the first, with the additional averments, that 
Fisher conveyed to Maule upon the conditions mentioned in the 2d 
plea, and also subject to a yearly rent charge of $300, that Maule 
conveyed to Brugiere, in 1814, subject to the conditions and rent 
charge. That by an indenture of 1820, (profert) Brugiere con- 
veyed to Klosser, subject to the aforesaid conditions, under whom 
plaintiff claims. 

Replication to 2d and 3d pleas to 1st count. — That after the 



